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| THAT CHRISTMAS JINKS 
a By Gus Mack, of Los Angeles Bar 


NQUIRIES are being made “What about the Jinks this year?” ‘When is it?” 
}“What’ll it be?” and the like. The answer is that the annual Christmas Jinks 
» is in active preparation ; is expected to be a rattling good show. 


Saturday evening, December 9, 1939, is the date and the locale is the new 
> Los Angeles Breakfast Club on Los Feliz Boulevard. 


; This is not to be confused with the Riverside Drive Breakfast Club, where 
| the Jinks was held in 1937 and 1938; the two clubs are separate and distinct. 


Dinner will commence at 7:00 P. M. or thereabouts, followed by the Jinks 
» —all for $2.00 per capita. The ladies are particularly invited on this occasion. 
Dress will be informal. 


While there is still some debate about the title, it will probably be “Roaring 
© Revelry” or “Who Hit Charlie?’, set to music. Laughter and humor will be 
> the keynote of a fast-moving, rollicking, screaming revue. There will even be 
4 os acting (believe it or not), some singing, maybe some “hoofing”, and lots 
of music. 


» Ah, yes, then there is the cast, always necessary before you can even start 
P fehearsals. This year’s cast includes well-known lawyers who can (or think 

y can) act and cavort in true Thespian style. No disciples of ‘the Theatre 
"perhaps, nevertheless they are no mean performers and will be worth coming 
Hihiles to see. 


Now, here’s another thing about the Jinks, and it happens every year—there 
S$ more demand for tickets than available tickets. There are 540 places for dinner 
= and no more. If you plan to attend, make your reservations in time, and don’t 
e the Association if you can’t get tickets at the last minute. 


Director and impressario of this year’s production is Kenneth N. Chantry, 

promises a good show. He heads the Jinks Committee and assisting him 
are Lowell Matthay, Vice-Chairman, E. Avery Crary, Herman Selvin, Frank B. 
Belcher, James C. Ingebretsen, Robert Ford, Paul Hutchinson, Richard C-. 
)Heaton, John Eley, Jr., Paul W. Sampsell, George M, Breslin, and Gus Mack. 
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SUPREME COURT FILINGS 


N response to an inquiry by President Allen W. Ashburn of the Los Angeles 
Bar Association, Mr. B. Grant Taylor, Secretary of the Judicial Council, has 
supplied the percentage of filings in the Supreme Court from the several districts 
for the year ended June 30, 1939. The statement shows 61% of the filings in 
the Los Angeles district, 25% in the San Francisco district, and 14% in the 
Sacramento district. Mr. Taylor’s statement follows: 
“The percentage of Supreme Court filings in the several districts as of June 
30, 1938 and June 30, 1939, was as follows: 





L. A. S. F. Sac. 
Fiscal year ending District District District 
"? « See: 55% 23% 21% 
Cg Ot, Eee 61% 25% 14% 


“The number of cases now on file in the Supreme Court ready for hearing 
and submission from the standpoint of briefs, is as follows: 


FX Re a eee ee aR 234 
ee Drees Sere ono ee 61 
meas: Tee oe _20 

315 


“We recently transferred about thirty appeals from the Los Angeles Supreme 
Court district to the Third District Court of Appeal sitting in Sacramento, and 
have been endeavoring to persuade the other District Courts of Appeal to accept 
transfers. 

“Your final query, what percentage of Los Angeles business does four calen- 
dars a year enable the court to handle, and what are the corresponding percentages 
for San Francisco and elsewhere ?, cannot be categorically answered. 

“For some considerable time our calendars have been limited to cases specified 
by court order, such as death penalty appeals, special proceedings in which the 
court has ordered a hearing and fixed a date therefor, cases on hearing after 
District Court of Appeal decision, and rehearing by the Supreme Court of cases 
in which it has once rendered decision. 

“You may not care to give consideration to the fact shown by the various 
reports of the Judicial Council, that at one time the list of appeals ready for 
hearing in the Los Angeles District was being rapidly reduced by transfers to the 
Second District Court of Appeal, and consideration and preparation of opinions 
therein by judges of the Superior Court sitting in the District Court of Appeal 
under assignment by the Chairman of the Judicial Council. 

“The progress being made aroused the hope in some that a point might be 
reached where a hearing and decision within a year of filing of transcript in all 
districts would be possible; indeed, I personally hoped that the ideal of a period 
of pendency not exceeding six months might be approximated. 

“The large output of the Second District Court of Appeal naturally increased 
proportionately the number of petitions for hearing in the Supreme Court, 
the number granted, which, under our prevailing practice, were placed upon the 
next following calendar in Los Angeles, and very greatly restricted the number 
of original appeals which the Supreme Court could add. 

“Since the discontinuance of assignment of judges to the Second District 
Court of Appeal, very few Supreme Court cases arising in the Los Angeles 
District have reached a hearing. The cases transferred to the Third District 
Court of Appeal on September 12th were headed by those in which transcript 
was filed in the Supreme Court during the month of September, 1936, and 
included nearly all cases filed between that date and January 1, 1937.” 
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LAW LIBRARY NEWS NOTES 
By Thomas S. Dabagh, Librarian 





Size oF LipraRy. Many members of the bar have expressed an interest 
in the relative size of the Los Angeles County Law Library. The following 
figures (compiled from a list prepared in 1938 by the American Association of 
Law Libraries) indicate that this institution possesses a collection which is about 
eighth in size in the country, or about eleventh if its branches are not included: 





Law Library. Thousands of Vols. 
Harvard University ....... us pkettbetiocatayeet Resta 
Library of Congress................... Seip een white sjctientadatiatad 400 
Yale University ....... aL tnenreatenr rene Miteniitwlissiipentinen sn me PNY we 
CTI ROI once bs... ko neuen tlateeeplamibinochetcn jot cal uae 225 
Association of the Bar of the City of New York................ 220 
Michigan University (estimate) ............0.00.0.2.....2.... $e-cnceaese 
DEGW ROU, Beet nnn. a Se ee ee ee ee 127 
New York Law Institute..... vcs these Sk Dupagd alicia aa 
Los Angeles County.............. DROME SAO AE LTE RES 
Northwestern University .... Bese: learn 112 
NESTED MEDS TT nt EUG OE 
Minnesota University .......... a Sonndshhckbe tsi ig SCR eR eg 106 
San Francisco County........ acces PE ap oor EH ee PO 106 
ES ee Me. anne rons r TTR nom < a 101 
I I crises en sinadmioeaniiapenasioaciicmelial 100 


Country Lawyer. Bellamy Partridge’s book, “Country Lawyer,” was the 
third best seller in September, according to Publisher's Weekly. This interest in 
a book on the legal profession is worthy of note. A copy is available at Law 
Library. 

Liprary COMMITTEE RECOMMENDATIONS. The 1938-39 report of the Com- 
mittee of the Los Angeles Bar Association for Law Libraries (Glen E. Hunts- 
berger, Chairman), printed at page 187 of volume 14 (February, 1939), of the 
Bak BULLETIN, made a number of recommendations regarding the Law Library. 


Following accomplishments in line with the recommendations are reported : 


Recommendation 1: More study tables on the seventh floor: Change made 
as suggested. Other stacks scheduled to be moved as soon as arrangements are 
completed. 


Recommendation 2: Better lighting at study tables. Estimates secured, but 
county economy program precludes installation by county at this time. 

Recommendation 3: Calling attorneys to telephone. Speaker system in- 
stalled as suggested. 

Recommendation 4: Storage of certain books from fourth floor annex. 
Large part of “duplicates collection” stored. New shelving installed to receive 
material from seventh floor, and for expansion. Annex now in more useable 
condition. 

Also as recommended, the Pasadena branch has been supplied with a set 
of the California Law Review and of the Southern California Law Review. All 
other branches have also been supplied with three reviews, and with the Harvard 
Law Review. 

The present Committee on Law Libraries (Earle M. Daniels, Chairman), has 
repeated and enlarged upon recommendation 2, above, but nothing has been 
accomplished to date for the reason given. 
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ACTIVITIES OF THE JUNIOR BARRISTERS 


Record of Radio and Other Talks for 1939 


OR the past several years the Junior Barristers’ Radio Speakers Committee 

has been sponsoring talks by members of the Los Angeles Bar Association 
Some of the talks are given by the 
senior members of the association, some by judges, and some by Junior Barristers. 


over Station KFAC on Saturday evenings. 


Prior to April 8, 1939, the committee was headed by Tom Davis, who is 
Since April, the committee has been 


now President of the Junior Barristers. 


headed by Gordon L. Files. 


The following talks have been given this year: 


Speaker 


Tod Crail 

Ralph Smith 
Maurice Hindin 
Gordon L, Files 
Lewis Sterry 
Judge Leo Freund 


Sidney A. Cherniss 
Judge Charles Fricke 


Frank J. Hogan 
Stanley Gleis 
Judge Leo Freund 
John Morrow 
Lee Paul 


Allen W. Ashburn 
Henry Bodkin 
Edwin J. Owen 
Maurice J. Hindin 
John H. Nutt 


Calvin L. Helgoe 
Judd Downing 


John Luhring 
George Gore 
John Robinson 
Francis McEntee 
Gerald P. Rosen 
J. W. Mullen 


Watson Rose 
Charles S. Gass 


Paul Iverson 
Milo V. Olson 
Randall Boyd 


Interviewer 


John Robinson 


Maurice O’Connor 


Judd Downing 
John Robinson 


Maurice O’Connor 
Chas. Otterman 


Allan G. Campbell 


Joseph Brenner 


Thomas R. Suttner 


Maurice O’Connor 


Wm. Buckingham 
Maurice O’Connor 


Date 


Subject 





Jan. 7 
Jan. 14 
Jan. 21 
Jan. 28 
Feb. 4 
Feb. 11 
Feb. 18 


Feb. 25 
Mar. 4 
Mar. 18 
Mar. 25 
Apr. 8 
Apr. 15 


Apr. 22 
Apr. 29 
May 6 
May 13 
May 20 


May 27 
June 3 


June 10 
June 17 
June 24 


July 8 
July 15 


July 22 
July 29 


Aug. 5 
Aug. 12 
Aug. 19 


Mechanic Lien Laws 
Taxation 

Community Property 
Wills and. Inheritance 
Trial of a Civil Action 
Inebriate Colony 

Illegality of Mexican 
Divorces 

Criminal Law 

Depositions 

Constitution Consciousness 
Criminal Identification 
Joint Tenancy 

Foreign Subjects in Food 
Products 

Public Service and The Bar 
Police Rights and Duties 
Legal Aid 

Probate Procedure 

The Effect of Community 
Property on Wills and Con- 
tracts 

Freedom of Expression 
Attachments Relating to 
Personal Property 
Guardianship 

Double Taxation 

The Reasons for Legal Linge 
100 Boys and a Judge 

Mr. Justice Holmes 

What Happens to Your 
Property When You Die 
Fair Trade Act 

The Children’s Court of 
Conciliation 

Wills and Probate Law 
Problems of Real Estate 
Legal Relationships Between 
a Bank and Its Depositors 
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Speaker Interviewer Date Subject 

William Berger Aug. 26 New Laws Affecting Fam- 
ily Relationships 

Dick Forster Sept. 2 Sales Tax 

Robert H. Dietrich Sept. 9 Recent Restrictions on De- 
ficiency Judgments 

Leslie C. Tupper Sept.16 Recent Changes in Motor 
Vehicle Act 

Roger A. Pfaff Sept. 23 Rights of Neutrals on the 
High Seas 

Howard Velpman Sept. 30 Federal Regulation of Radio 

Irving E. Read Carl Stutsman Oct. 7 Duties of a Juror 

Violet Kopp Oct. 14 The Failure to Provide 
Department 

Allan J. Greenberg Oct. 21 Unlawful Practice of the 
Law 

James Kirby Oct. 28 Changes in the Neutrality 
Law 

Richard S. Buckley Nov. 4 Landlord and Tenant 

Harriett Geary ' Stewart Baron Nov. 11 Collection of Federal In- 


come Taxes 


More talks are to be given each week. Those intefested in listening should 
consult a radio program schedule on Saturday evenings. 


JUVENILE CRIME PREVENTION COMMITTEE 


Another activity of the Junior Barristers is the furnishing of speakers on 
Juvenile Crime Prevention for high schools, parent-teacher associations, churches, 
and clubs. -The Junior Barristers’ Crime Prevention Committee is headed by 
Francis J. McEntee. The work of this committee just- recently got under way. 
The following talks have been given so far this fall: 


Speaker Subject Date Group 
Francis McEntee 100 Boys anda Judge Nov. 7 Students of Gardena High 
School 
Francis McEntee Juvenile Crime Pre- Nov. 9 Ladies of the Atlantic Meth- 
vention odist Church, Maywood 


Francis McEntee 100 Boys anda Judge Nov. 14 Ladies of Evangelical Luth- 
eran Church, Los Angeles 
Francis McEntee Juvenile Crime Pre- Nov. 14 400 Fathers of Parent- 
vention Teachers Association of 

Melrose High School 
Roger A. Pfaff Good Citizenship Divi-. Nov. 14 Students of Jefferson High 


dends School 
Francis McEntee 100 Boys anda Judge Nov. 15 Students of Jacob Riis 
High School 


Other talks are to be given later by Atfan G. Campbell, Marvin M. Chesebro, 
Jerome L. Ehrlick, and Ralph F. Rosen. 
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Attorneys 


Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. Sth and Spring 
Room 401 


PHONE TUcker 3341 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 





New high speed elevator equipment— 
the latest in design and development 
now being installed. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


Close +o all forms of transportation— 
urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 


Law library for tenants. 


+ 


MODERATE RATES 


Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 
TRINITY 0131 
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THE LOS ANGELES PLAN OF JUROR SELECTION* 


“The jury passing on the prisoner's life, 
May in the sworn twelve have a thief or two 
Guiltier than him they try.” 

—WILLIAM SHAKESPEARE’ 


By Glenn B. Martineau, of the Los Angeles Bar 

- October, 1936, the Jury Commissioner of Los Angeles County, acting under 

the direction of the Judges of the Superior Court, instituted a new plan of 
petit juror selection. Since that time, the new methods adopted have developed 
into an efficient system for picking from among the residents of the county those 
citizens able to serve as jurors. But, in spite of increasing national publicity, a 
majority of the members of the bar are not acquainted with the features of the 
plan which make it unique, and most of the residents of the county are not aware 
of its existence. 


Strangely enough, although belabored on all sides, the jury system in this 
country has continued to remain essentially unaltered. Perhaps no other basic 
part of our governmental system has been subjected to so much criticism. In the 
public mind, the jury is a flaccid, untrained group of persons who, having nothing 
better to do, have been allowed by easy-going public officials to find their way onto 
the jury panel. It is said that in 1938 in Pennsylvania a juror was allowed to 
serve, and only after verdict was it discovered that he was a foreigner who could 
not understand English. Any trial judge can tell of occasions where an incorrect 
verdict was reached by a weak jury subjected to persuasive arguments of counsel. 
And it is a well known fact that jury dodging and statutory exemptions from 
service’ deprive the state of the services of many of its most competent and intel- 
ligent citizens as jurors. 


In England, however, the manner in which jury trials are conducted operates 
to remove some of the defects which would otherwise be inherent in the system. 
There the trial judge is allowed greater power to comment upon the evidence and 
guide the jury generally in its determinations. The result is a.more accurate 
finding of the fact. 


But in the United States, attempts to refine the operation of trial courts have 
usually sought improvement through limitation of the cases in which a jury is 
to be used rather than through improving the jury system itself—and this in spite 
of the conv iction of most people that trial by jury is a necessary guarantee against 
autocracy.* In fifteen states, and the territory of Hawaii, the right to jury trial 
may be waived by failure to request a py at the proper time.* And throughout 


*Contest article. 

1“Measure for Measure”, Act II, Sc. 1, Line 19. 

(In Los Angeles about a generation ago Judge Frank R. Willis excused one of his 
active jurors for a day for a “case of his own” and the next day it was discovered that 
the juror had been put on trial in the adjoining court room for grand larceny, to-wit, cattle 
rustling, and had been convicted.) 

2In California Code, Civ. Proc. 200 exempts from jury service army and navy 
officers, officers of the federal, state, county and city governments, lawyers and their 
secretaries, ministers, professors, school teachers, physicians, dentists, optometrists, druggists, 
attendants at hospitals, jail, and charitable home, boatmen, mail carriers, employees of 
telephone and telegraph companies, firemen, railroad operators and active members of the 
national guard. 

3See Report of Committee on Selecting Jurors, Bar Bulletin of the Boston Bar 
Association, January, 1935. 

4Ariz. Rev. Code Ann. (Struckmeyer 1928) s. 3802; Calif. Code Civ. Proc. (Deering 
1937) s. 631; 2 Conn. Gen. Stat. (1930) s. 5624; Hawaii Rev. Laws (1935) s. 4101; Ill. Rev. 
Stat. (1937) ch. 110, s. 188; Iowa Code (1935) s. 10724; 2 Mass. Gen. Laws (Ter. Ed., 
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the country as a whole, much of the legislation setting up new types of causes of 
action provides that a single judge or administrative official shall be the trier 
of the fact. But apparently very few attempts have been made to take the obvious 
step of raising the qualifications for jurymen. The “blue ribbon juries” used in 
New York City are primarily set up to provide jurors of unusual ability for 
especially difficult trials, rather than to set up a comprehensive plan of jury im- 
provement for all cases. It has long been recognized that the qualifications of a 
good juror are integrity and intelligence plus a reasonable fund of general in- 
formation and experience in affairs.5 But very little has been done, other than 
the superficial examination of the prospective juror by the judge when the names 
are drawn from the jury box, to furnish citizens who possess these qualities. 


LOS ANGELES PLAN 


In Los Angeles County, jurors were for a long time selected according to 
no particular system, the jury lists being made up by taking names from the 
rosters of various organizations, names suggested by the judges and others for 
jury service, and the names of persons who presented themselves as prospective 
jurors. This arrangement met with a good deal of criticism. Apparently there 
were no charges that the juries were being hand-picked, but it was clear that 
juries did not contain a proper cross-section of the people of the community. And 
there had grown up a class of professional jurymen. It was estimated that prior 
to 1936 some 30% of the jurors used during any term had served as jurors 
previously. And one of the most frequent complaints was that juries were com- 
posed of too large a percentage of elderly men whose minds had become inactive, 
and of housewives who had no experience in business affairs.’ In 1935, Judge 
Edward T. Bishop, then Presiding Judge of the Superior Court, appointed a 
committee of judges* to make a study of the methods of jury selection, and as a 
result of their report there was put in operation the plan which is now used. 


This Los Angeles plan may be briefly described as a modified key number 
system. For a number of years the cities of Cleveland and Detroit® have been 
using what is known as the “key number system of juror selection”.!° This key 
number system operates as follows: 

“The number of jurors required per year is estimated by the court, to which 

is added a number equal to those which past experience has shown probably will 

be eliminated by examination. The result is used as a divisor and is divided into 

the entire list of voters; the quotient is used as a key number. For instance, if 

this quotient should be 25, then every 25th name on the polling list is checked 
for jury service, and each name is given a consecutive number”.11 


1932) Ch. 231, s. 60; 3 Mich. Comp. Laws (1929) s. 14263; 4 Nev. Comp. Laws (Hillyer, 
1929) s. 8782; N. M. Stat. Ann. (Courtright, 1929) s. 105-814; N. Y. C. P. A. (1937) 
s. 426; R. I. Pub. Laws 1929, ch. 1327;-6 Tenn. Code Ann. (Williams, 1934) s. 8734; 
Utah Rev. Stat. Ann. (1233) s. 104-23-6; 2 Wash. Rev. Stat. Ann (Remington, 1932) s. 316; 
Wyo. Rev. Stat. Ann. (1931) s. 89-1320. 

See also Rule 38 of the Federal Rules of Civil Procedure. 

5See A. S. Osborn, “The Unfit Juror”, 17 Journal American Judicature Society 113. 

6See Waters, “The Trouble with the California Law of Selecting Jurors,” 10 Calif. 
State Bar Journal 34. 

TReport on the Operation of the Superior Court of Los Angeles County For 1937, 
submitted to the Judicial Council of the State of California by Presiding Judge Fletcher 
Bowron. 

8The Committee was composed of Judges Fletcher Bowron, Thomas. L. Ambrose, 
Robert H. Scott, Henry M. Willis, Douglas L. Edmonds. 

®Cincinnati has likewise tried a “key number system”, but with less success. 22 Journal 
American Judicature Society 9. 

10Report of Committee on Trial by Jury Including Methods of Selection of Jurors 
for 1938, 63 Annual Reports of American Bar Assoc. 559. 

11/bid, at page 563. 
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In Los Angeles County the system used in Cleveland and Detroit is modified by 
requiring that the persons whose names are derived by the use of the “key num- 
ber” take a written intelligence test to insure that they are capable of understand- 
ing English and of passing judgment on trial issues. 


The plan as used at Los Angeles operates as follows: It is first determined 
how many jurors will be required for the half year,!* and from this figure the 
Jury Commissioner works out the proper key number which must be used.#* At 
present, the key number used is 40. Therefore, every 40th name is copied from 
the polling list.** To each of these persons is sent a form letter over the name 
of the Presiding Judge and the Jury Commissioner, requesting that the addressee 
appear at the office of the Jury Commissioner for qualification as juror. 


When the prospective juror arrives at the office of the Jury Commissioner, 
he is immediately excused by an assistant if he is obviously unfit for jury duty 
because of age, ill health, defects in sight or hearing, or inability to speak English. 
Otherwise, he is given several mimeographed blanks to be filled in. The first 
part consists of a page of questions to be answered by the applicant, giving 
information about himself, such as: 

Name, address, citizenship, age, place of birth, length of residence in the 


12Code Civ. Proc. s. 204. 

13Code Civ. Proc. s. 204(b) . . .” 

14Actually, the office of the jury commissioner takes each 8th name in every 5th 
precinct. This is due to the fact that there is in Los Angeles County no “Great Register” 


of voters. The only lists of registered voters made up by the Registrar from the affidavits 
of registration are according to precinct. 





WHO’S WHO AT CALIFORNIA TRUST CO 


629 SOUTH SPRING STREET ¢ MICHIGAN 0111 





*% %& %& YALE C. PORCH 


Comptroller; born Bloomington, |nd;A.B.and 
LL.B. degrees from University of Indiana; ad- 


mitted to practice in Calif., 1916; 27 years 





banking and trust experience, two years in 
the Pacific Northwest, nine with California State Banking Department as senior 


examiner and, since 1923, with California Bank and California Trust Company 


ih jereerenmrnsnnsninennnmnasentenentnensensamennensiiaetintiieciitin tatiana 
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county and state, previous service as a juror, arrests, occupation, nature of duties, 
employer, schooling, whether married, children, and, ability to serve as juror 
without direct financial loss of income. 


The purpose of this sheet primarily is to set down the record of the indi- 
vidual for use by the office of the Jury Commissioner. In addition, this first sheet 
demonstrates the applicant’s understanding and ability to write English. Occa- 
sionally the replies received are very humorous. There was one gentleman who 
vrote, in answer to the question ‘““Have you ever been arrested’, that he, together 
with his boss, had been arrested in the 90's, going to work on his bicycle, for 
crossing Figueroa at Adams at 15 miles per hour, and that he had been taken to 
the station house in a horse drawn “Black Maria”. 


INTELLIGENCE TEST 

The second part is an intelligence test made up by experts in the field of 
personnel administration. Half consists of a vocabulary test in which there is 
set down a list of words, each one being followed by several possible synonyms, 
the applicant being required to check the one which is correct. The remainder of 
the intelligence test consists in having the applicant read standard instructions in 
both civil and criminal cases, and then mark off certain statements appearing 
thereafter as either “right” or “wrong”. At the end of the entire application is 
an affidavit in which the applicant states that he has answered the questions truth- 
fully. 

These tests are immediately graded and handed to the Jury Commissioner 
who then himself interviews each applicant and excuses those unfit for service for 
various reasons, including incompetence under the statute,’® lack of intelligence 
or integrity, valid excuse, and unavailability at the time of trial. The names of 
the remaining few who qualify are placed on the list which is sent to the judges 
and placed in the “jury wheel” to be drawn out as needed. 

This system has numerous advantages. It does away with any possible con- 
tention that the jurors in any case are “handpicked” by the judges or jury 
officials. In addition, it excuses at the beginning many who would, if allowed to 
be drawn in court, take the time of the judges in presenting their excuses. The 
use of the polling list should supply the Jufy Commissioner only with persons 
who are citizens, of age, and residents of the county..* The use of the key 
number guarantees that the jurors will come from all parts of the county, and 
also that the women listed for possible jury service will not greatly outnumber 
the men. The fact that the test is both oral and written makes it more effective 
in culling out those unfit for jury service. Since the plan has been put in opera- 
tion jury service as a profession has been practically done away with, it being 


15Code Civ. Proc. s. 204 (c) provides that the Jury Commissioner “may require any 
person to answer, under oath to be administered by him, all such questions as he may 
address to such person, * * *. Under this section, upon violation of the oath by any 
person, the Jury Commissioner may notify the District Attorney to prosecute for perjury. 

16Code Civ. Proc. ss. 198-9. 

17The polling list could be supplemented with the use of the city directory, should 
it appear that persons are refraining from registering in order to avoid jury service. 
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estimated that less than % of 1% of the jurors sitting on cases at present have 
ever served as jurors before. 

In order for the plan to operate effectively, the office of the Jury Commis- 
sioner must handle a very large number of persons, interviewing sometimes as 
many as 400 a day. The great majority of persons selected from the polling lists 
are disqualified for one reason or another. For example, of each hundred letters 
sent out, it is usual to find that there will be 85 responses either in person or by 
mail, the other 15 either having died or moved out of the county or perhaps in a 
few instances merely refusing to appear.’* Of the 85 remaining, all but 12 will 
be excused by the Jury Commissioner because of incompetence, exemption, hard- 
ship in serving, or because they will be unavailable at the time of trial. Of these 
12, eleven will be placed in the jury box, the twelfth having died or moved from 
the county since he was approved. Of the eleven in the jury box, nine will be 
drawn out sometime during the term. Of these nine, three will be excused by the 
judges for a number of reasons, in part due to change of conditions for the pros- 
pective juror since the time of his qualification by the Jury Commissioner. Thus, 
out of the original 100 names selected by the use of the key number, only 6 will 
ever actually serve as jurymen. 

18The letters when mailed out are not a summons, but merely a request that the 
addressee appear. However a failure to respond may result in a person’s name being 


placed on the jury list arbitrarily, and his being subsequently summoned and required to 
serve. 
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The following table brings out this information in statistical form: 


In box 
Quali- Percent be- Drawn 
Percent fied of ginning out of 
Letters Re- ofre- byJury qualifi- ofhalf jury 


mailed sponses sponses?® Comm. cation®® year?! box Served 


First half 1938....1° 22,005 18,524 84.1% 3,187 14.4% 3,217 3,217 1,954 
Second half 1938.. 21,911 18,470 84.2% 2,579 11.7% 3,100 1,415 1,036 
First half 1939...... 25,469 20,873 81.9% 2,767 10.8% 3,207 1,840 1,317 
Second half 1939.. 19,050 16,998 89.2% 1,991 104% 3,041 **92 *«2 


NO ATTACK ON PLAN 


The California courts have not passed upon the validity of the Los Angeles 
plan of juror selection. Any attack upon the plan would be made in either one 
of two ways—either (a) that the plan does not comply with the code provisions 
for the manner of selection of jurors, or (b) that the plan, although it satisfies 
the statutory requirements, is unconstitutional. 


It is very doubtful whether the courts would listen to an argument to the 
effect that the plan operates in a manner contrary to the provisions of the Code. 
The Code merely provides that the Jury Commissioner shall “furnish the judges 
with a list of persons qualified to serve as trial juror or grand jurors during the 
ensuing year.’’** The only section of the Code which places any requirement upon 
the manner in which the names shall be selected is Code Civil Proc., $206, which 
read as follows: 

“The lists of jurors, to be made in counties of the first class, shall contain 
the number of persons which shall have been designated by the court in its order. 
The names for such lists shall be selected from the different wards or townships 
of the respective counties in proportion to the number of inhabitants therein, as 
nearly as the same can be estimated by the persons making said lists. 

(Italics supplied.) 

Assuming that a like proportion of the inhabitants of each township registers 
for voting, the application of a lay number to the polling list substantially satisfies 
this requirement. And this section of the Code has been construed by the Cali- 
fornia Court has being merely for the guidance of the persons making up the jury 
list, and it has been held that their action will not be disturbed in the absence 
of some showing of an abuse of discretion on their part.2* Its provisions have 
been consistently held to be “directory”—not “mandatory”’.*® 


As to the question of constitutionality, possibly an argument could be made 
to the effect that the requiring of prospective jurors to submit to a written intel- 
ligence test imposes a standard on jury trial in some way violative of the due 
process of the 14th Amendment. Although no cases have been discovered 
involving the constitutional validity of intelligence tests for jurors, it may perhaps 
be concluded that there is no violation of due process in view of the fact that 
jurors have always had to comply with certain standards of intelligence and 


19The half years begin February Ist, and August Ist (C. C. P. 204). 

20This figure is a percentage of the number of letters originally sent out. 

*1These figures contain names left over in jury box from previous half years as well 
as those names placed in jury box at beginning of the new half year. 

22This figure can not be determined until the end of the present half year. The 
office of the Jury Commissioner expects however that a larger percntage of those placed 
on the jury list will actually serve. 

23Code Civil Proc. s. 204 (b). 

24People v. Crossan, 87 Cal. App. 5, 261 Pac. 531 (1928). 

25People v. Crossan, 87 Cal. App. 5, 261 Pac. 531 (1928); People v. King, 30 Cal 
App. (2) 185, 85 P. (2d) 928 (1939); People v. Tennant, 32 Cal. App. (2d) 1, 88 P. (2) 
937 (1939). 
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understanding, although tested by less scientific means than the written examina- 
tion now given, and in view of the fact that it is well settled that the due process 
clause guarantees nothing more than a trial fairly conducted before a jury fairly 
chosen. 

In the State Constitution there is an express guarantee of the right to jury 
trial. The provision reads as follows: “The right to trial by jury shall be secured 
to all and remain inviolate.”*° But it is settled in states having similar language 
that the precise manner of selecting jurors is not to be regarded as an essential 
element of the right to jury trial.** Possibly also it might be argued that the 
operation of the plan constitutes an unlawful delegation of judicial duties to the 
Jury Commissioner. In this connection it should be pointed out that under Code 
Civil Proc., §204(d), it is provided that the judges are not bound to use the list 
of names submitted by the Jury Commissioner, but may select any names from 
among the body of people residing in the county. And in New York, in People 
v. Dunn, 157 N. Y. 528, 52 N. E. 572 (1899), where such an argument was 
made, the court ruled that under a statute providing for the selection by a Jury 
Commissioner of a list of jurors of exceptional qualifications for especially difficult 
cases there was no unconstitutional delegation of judicial duties. 


Joseph Choate once said, “For the determination of the vast majority of 
questions of fact, arising upon conflict of evidence, the united judgment of twelve 
honest and intelligent laymen, properly instructed by a wise and impartial judge, 
who expresses no (binding) opinion upon the facts is far safer and more likely 
to be right than the sole judgment of the same judge would be.”*8 But it is 
always essential that the twelve men supplied be “honest and intelligent”. 


26California Constitution, Art. I, s. 7. 

27In New York, where the state constitution contained similar language the state 
court held valid as against a claim that the right to jury was infringed, a statute providing 
for a special jury commissioner to select jurors for especially difficult cases who had 
especial qualifications—namely, that they be men between 30 and 70 who had been citizens 
10 years, and who were well informed, of approved integrity, sound of judgment and well 
able to read and write English. People v. Dunn, 157 N. Y. 528, 52 N. E. 572 (1899). 

28Address to the New York Bar Association. 
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CALIFORNIA MEANS OF OBTAINING INFORMATION 
THROUGH LEGAL PROCESS 
By Joseph I. King, of the Los Angeles Bar* 


LL lawyers of standing may be divided into two classes. The first class 
comprises those who believe that no man should commence a lawsuit until 
he is prepared to plead and prove a case. To them, all means of obtaining any 
information as to the facts by compulsory legal process are fishing expeditions, 
justly frowned upon by all ministers of justice. The second class is composed of 
those who believe that a man who has reasonable cause to believe that some- 
thing is rotten in the state of Denmark is entitled to the aid of the courts in 
ascertaining the true facts. To them, fishing expeditions, except in the very 
broadest sense, are entirely justified. 

The California law does not lend thoroughgoing aid and comfort to either 
class. In some instances, something very nearly akin to fishing is permitted. In 
other instances, no remedy is provided unless a party knows in advance exactly 
what he seeks. In still other instances, there appears to be what for want of 
a better term may be called examples of the well known casus omtssus. 

It is the purpose of this article to consider briefly the various provisions of the 
California law on discovery and related topics. 


I. DEPOSITIONS 
Section 2021 of the Code of Civil Procedure provides as follows: 
“The testimony of a witness in this state may be taken by deposition 
in an action at any time after the service of the summons or the appearance 
of the defendant, and in a special proceeding after a question of fact has 
arisen therein, in the following cases: 
1. When the witness is a party to the action or proceeding . . .; 
2. When the witness is about to leave the county ae 
3. When the witness resides out of the county in which his testimony 
is to be used a 
4. When the witness, otherwise liable to attend trial, is nevertheless too 
infirm to attend; 
5. When the testimony is required upon a motion, or in any other case 
where the oral examination of the witness is not required; 
6. When the witness is the only one who can establish facts or a fact 
material to the issue; - 
Only two of the above subdivisions require particular comment, namely, sub- 
divisions 1 and 6. 
a. Subdivision 1 
As is well known, under subdivision 1, the widest latitude is permitted. 
One can come very close to fishing to one’s heart’s content. There are, however, 
one or two criticisms that might be made. 


First. The subpoena to take the deposition must be based upon an affidavit 
showing that the case is within that section,’ and strictly speaking such an 
affidavit cannot be made until the defendant has been served. Cases do occur 
where it is possible to serve the defendant once but not twice. Obviously, the 
defendant must have an opportunity to examine the complaint before being com- 
pelled to give his deposition, but there is no reason why the summons and 
complaint and subpoena to take his deposition should not be served upon him at 
one and the same time, provided that the period between the date of service 
and the date specified in the subpoena is not unreasonably short. Even if it is 
too short, it would be better to restrict the defendant to a right to a continuance. 


*Contest article. 
1Code of Civil Procedure, Section 2031. 
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The new Federal rules do not meet this criticism. Under them, leave of 
court must be obtained to take a deposition before answer filed.* This represents 
a concession to the views of the lawyers of the numerous jurisdictions who have 
not had an opportunity to observe the workings of a statute permitting a liberal 
pre-trial examination of the adverse party. It would appear that the leave cannot 
be granted until jurisdiction has been obtained over the defendant. 


Second. A witness cannot be compelled to testify if the place specified in 
the subpoena is outside the county of his residence.* Again, the law is reasonable 
but the defendant’s remedy should be restricted to the right to a change of 
venue. 

b. Subdivision 6 

Suppose the fact material to the issue is known only to the president and to 
the secretary of a corporation, all of them not parties to the action. Either one 
can be subpoenaed at the time of trial, and there appears to be no reason why 
they should not be compelled to disclose their information prior to trial. 


The new Federal rules make no distinction between a party and a witness.* 


“Rule 26 (a). 

3Dreher v. Superior Court, 124 Cal. App. 469 (1932). In that case, the plaintiff had 
a remedy by obtaining a new subpoena, provided he could get service in Los Angeles 
County. See Pollak v. Superior Court, 197 Cal. 389 (1925). It is not always easy to 
know the residence of the defendant. In a case of an action commenced in the 
wrong county, the sole remedy is by motion for change of venue. It is submitted that 
the same rule should be established in the case of a subpoena directing an appearance 
in the wrong county. 

4Rule 26 (a). 
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II. DISCOVERY AND INSPECTION OF DOCUMENTS 


Ragland has pointed out® that “The two primary problems connected with 
discovery of documents are: (1) How may a party ascertain what documents are 
in the possession of the adverse party relating to the action? (2) Having ascer- 
tained what documents are in the possession of the adverse party, how may he 
obtain an inspection of them before trial?” Ragland has also very truly observed*® 
that provision has often been made for the latter of these two problems, but the 
first one has been ignored. Such is the case in California. 


Section 1000 of the Code of Civil Procedure provides as follows: 

“Any court in which an action is pending, or a judge or justice thereof 
may, upon notice, order either party to give to the other, within a specified 
time, an inspection and copy or permission to take a copy, of entries of accounts 
in any book, or of any document or paper in his possession, or under his control, 
containing evidence relating to the merits of the action, or the defense 
therein. Kg 


That covers the second problem quite adequately, but it does not cover the first 
problem in any sense. The cases under the section show clearly that such is 
the fact. 
In Kullman, Salz & Co. v. Superior Court,’ the court said (p. 286) that to 
obtain an order under Section 1000: 
“There are, . . . two essential facts which must be made to appear by 


clear and unequivocal proof as a condition precedent to the right of a court to re- 
quire a person to deliver up for examination by a court his private books and 


5Ragland, Discovery Before Trial (1932), p. 179. 
6Op cit., p. 179. 
715 Cal. App. 276 (1911). 
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papers, viz.: 1. That such person has a book or paper or document containing 
evidence material to the issue before the court; 2. That the precise book or 
paper or document containing such evidence be designated or so described as 
that it may be identified.” That last-mentioned requisite is, in point of import- 
ance, equal with or, if there be any difference, paramount to the first, for, how- 
ever much proof may be adduced of the materiality of the evidence, the con- 
stitutional right of people to be protected against the unlawful seizure of their 
private documents forecloses authority in the courts to order a general or 
indiscriminate ransacking of one’s private books, papers and documents as the 
means for locating the desired evidence.” 

For years, these two requisites were enforced quite literally. For an 
example, consider the case of Shell Oil Company v. Superior Court.8 The 
plaintiff commenced an action for damages for breach of the covenants of an oil 
royalty contract. The defendant demanded a bill of particulars, and in reply the 
plaintiff filed an affidavit stating that she had no knowledge of the particulars 
demanded and that she would need an inspection of the defendant’s records before 
she could give the bill of particulars. She then prepared and filed a motion for 
an order of inspection, based upon the affidavit of her attorney. Her attorney 
swore that he had engaged for approximately twenty-five years in litigation con- 
nected with the oil and gas industry, and knew from personal experience the 
type of records made and preserved by every successful oil operator in the 
regular course of business. The records demanded were the following, all 
related to particularly described wells: All location records, drilling records, 
production records, chart of formation and structure, survey records, drilling 
logs, leases, and contracts concerning the payment of royalties and/or the sale of 
production. The motion was opposed, the opposition being based on affidavits 
positively setting forth that the defendant did not have any record of any viola- 
tion of the terms of the lease upon which plaintiff brought her suit, and further, 
that the affiants knew of no such violations. The motion was granted. The 
plaintiff applied for a writ of mandate to restrain the enforcement of the order. 


The writ was granted. The court said (p. 87): 


“Tested by the decisions hereinbefore referred to, not any of the documents, 
excepting the leases, is described or designated with sufficient particularity so 
that it can be readily recognized, and secondly, it is not shown that any of the 
documents contain evidence material to the issue to be tried by the court. 
The affidavit of Mr. Mitschrich shows throughout that he has not any knowl- 
edge whatsoever as to the actual facts contained in the proposed records. 
Furthermore, each of the records referred to would not in and of itself be 
competent evidence, except the leases; his affidavit shows that each thereof is 
mere hearsay. As to the leases, the record shows that plaintiff is not a party 
to any of them and has no interest whatsoever in any of them. 

“The affidavit further shows, through its length, that it is a mere ‘fishing 
device’, as contended for by petitioner. Being a fishing device it is in direct 
violation of the constitutional immunity against unlawful searches and 
seizures.” 


There was no petition for hearing in the Supreme Court. 


In the recent case of Union Trust Company of San Diego v. Superior Court,® 
the Supreme Court has adopted a somewhat different attitude. The plaintiff 
brought an action for a deficiency judgment. The defendant filed a cross-com- 
plaint to recover damages by reason of negligence and fraud in the handling of 
a specified trust under which the plaintiff was trustee and the defendant a 
beneficiary. The defendant obtained an order that he be permitted to inspect 
the plaintiff's several books of account and records that had been prepared, made, 


8109 Cal. App. 75 (1930). The decision appears to be justified on the ground that 
the plaintiff made no showing that she had any reasonable cause to believe that there 
had been any breaches of contract. 


911 Cal. (2d) 449 (1938). 
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kept or maintained by it in connection with its administration of the trust. The 
plaintiff refused to comply. Thereupon, the trial court of its own motion vacated 
the order and made an order that no trial be had until at least thirty days had 
elapsed after the defendant had been permitted by the plaintiff to inspect the 
books and records in question. The defendant applied to the District Court of 
Appeal for a writ of mandamus to compel the Superior Court to set the action 
for trial and to vacate the order that the action should not be set until an in- 
spection was permitted. The writ was granted, and the defendant obtained a 
hearing in the Supreme Court. The Supreme Court denied the writ. 


The Supreme Court first referred to the requirements laid down in the 
Kullman’® case. It held that the allegations of the verified cross-complaint were 
sufficient to show the materiality of the records. As to the second requirement, 
the order specified inspection of the following records : 

““All entries in all of plaintiff's cash books, day hooks, journals, trust 
records and other books and records relating to trust No. 5771 and the trust 
agreement made and entered into by and between said plaintiff and the 
Prudential Bond & Mortgage Co. on or about July 15, 1919, the assets of said 
trust and all properties, mortgages, and securities transferred and assigned 
to plaintiff or received or held by it under or in connection with said trust and 
agreement; . 

“‘All appraisements of all properties mentioned in and covered by the 
mortgages and securities conveyed and assigned or caused to be conveyed, 
transferred and assigned to plaintiff by said Prudential Bond & Mortgage Co. 
or in its behalf; 

‘*All entries in said books relating to fees taken, received or claimed by or 
paid to plaintiff in connection with said trust and agreement and the mortgages 
and other securities received by plaintiff under said trust or in connection 
therewith; 

“*All entries in all of said books relating to the receipt of, deposit of and 
disbursement or payment of escrow and other funds received by plaintiff from 
said Prudential Bond & Mortgage Co.; . . 

‘Documents, papers, instruments and instructions signed by said Pru- 
dential Bond & Mortgage Co. or said C. J. Novotny relating to the affairs, 
assets and securities of said trust and said Prudential Bond & Mortgage Co. 
and the management thereof.’ ” 


The court said (pp. 457, 458) : 


: it is clear that if in administering the trust to which the defendant 
sitsiaal in his cross-complaint and his counterclaim, the plaintiff pursued even 
the ordinary course of business, it would have kept a set of books of some 
description (Hotchkiss v. Levi, 140 App. Div. 525); and presumably it  pre- 
served at least either the originals or copies of all important documents which 
were directly related to the administration of such trust. 

“The matter of obtaining an inspection of documents in a case where it 
is obvious that the rights of a party may depend upon its proper exercise, 
manifestly should not be regarded ‘as a game’, having fixed rules that must 
be literally and punctiliously observed. ‘Literal accuracy cannot be expected 
in the description of a paper in the possession of the adverse party; such de- 
scription as will apprise a man of ordinary intelligence of the document desired 
is enough.” (Burke v. Table Mountain Water Co., 12 Cal. 403.) It is apparent 
that, in reason, all that should be required of a party litigant in his endeavor 
to obtain an inspection of records which are pertinent to his cause and which 
he is or should be entitled to examine, is that in his attempt to do so, he 
describe them with such certainty only as will or should reasonably apprise 
his legal opponent, or the custodian of such records, of that which may be de- 
sired. If that be done, the fact that such description or designation of such 
records may appear to be faulty, deficient, uncertain or unintelligible to persons 
other than those who may be directly concerned in the compliance with an 
order by which an inspection may be directed or permitted, is of no con- 
sequence in a proper case, and on that account cannot be available to defeat 
the right of inspection. Whether the description of records is sufficient to 


1015 Cal. App. 276 (1911). 
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inform their custodian of that which is dseired, presents a question merely of 
whether under the circumstances and situation generally, considered in the 
light of reason and common sense, he ought to recognize and be able to 
distinguish or identify the particular thing that is required. In the instant 
matter, whether in the defendant’s affidavit or in the order that was made by the 
trial court with reference to thé defendant’s right of inspection, if the several 
books, records or documents were, or either of them was not described in 
accordance with the plaintiff’s appellation of them or any or either of them, 
that fact should not be deemed either determinative or as in anywise affecting 
the right of the defendant to inspect them. Nor, under the circumstances of 
this case, may the technical objection be available that the order was too 
broad. The same objection was made in the case of Gables Racing Assn. v. 
Persky, 116 Fla. 77, and while under the facts of that case, the court held that 
the order should be modified, it made the following statement relative to the 
validity of such order: ‘While many more books, papers, and documents were 
required to be produced than the pleadings in the case seemed to require, and 
the order might have been with more propriety limited td such necessary papers 
and books as were likely to give some information to the court upon the ques- 
tion presented by the pleadings, we cannot say that the chancelor abused his 
discretion to the point of invalidating the order.’” 


“That the trend of judicial decisions is to relax the rules which relate to 
the taking of evidence by ancillary proceedings, of which the inspection of 
documents is one method, to the end that the trial of actions may be ex- 
pedited and justice be more efficaciously and speedily administered, is reflected 
in many modern decisions, some of which are here noted. 

. And in the case entitled Sinclair Refining Co. v. Jenkins Petroleum 
Process Co., 289 U. S. 689, a bill for discovery in advance of trial (under the 
equity rules, however), to obtain the disclosure of general facts as to the de- 
fendant’s use of an invention, in an action at law for damages for alleged 
breach of agreement, was held to be proper. There the United States Supreme 
Court, speaking through Mr. Justice Cardozo, made the following pertinent 
statement: 

““Help for the solution of problems of this order is not to be looked for in 
restrictive formulas. Procedure must have the capacity of flexible adjustment 
to changing groups of facts. The law of discovery has been invested at times 
with unnecessary mystery. There are few fields where considerations of prac- 
tical convenience should play a larger role. The rationale of the remedy, 
when used as an auxiliary process in aid of trials at law, is simplicity itself. 
At times, cases will not be proved, or will be proved clumsily or wastefully, if 
the litigant is not permitted to gather his evidence in advance. When this 
necessity is made out with reasonable certainty, a bill in equity is maintainable 
to give him what he needs. Equity rule 58. There were other reasons in times 
past, when parties were not permitted to be witnesses, and when there was no 
compulsory process for the production of books or documents (citing cases). 
Today the remedy survives, chiefly, if not wholly, to give facility to proof.’ ” 


In Austin v. Turrentine, a case involving an action for an accounting, 


District Court of Appeal for the Fourth Appellate District said (p. 761) : 


“In the late case of Union Trust Co. v. Superior Court, 11 Cal. (2d) 449, 
the above holding receives support. However, there appears to be an excep- 
tion to this general rule, namely, that in such a proceeding, where it appears 
that the parties to the action in question stood in the relation of trustor and 
trustee, respectively, one to the other, the ordinary strictness of the rule relating 
to the right of inspection is greatly relaxed, and under such circumstances, 
almost as a matter of course, the trustor or the beneficiary has a right to a 
full and complete inspection of all books and records with relation to the trust, 
both parties having a common interest therein. . . . 


It is submitted that the decision in the Union Bank case!” was placed 


1130 Cal. App. (2d) 750 (1939). 
1211 Cal. (2d) 449 (1938). 





The court then said that the ordinary strictness of the rule is greatly relaxed in 
cases involving inspection of a trustee’s records by a beneficiary of the trust. 
Turning again to general reasoning, it said (pp. 462, 463) : 


the 


on 


68 BAR BULLETIN 


broad, general grounds, and that it represents something more than an exception 
to the general rule. 


One interesting problem in this connection is the rights of a party where a 
witness testified that he has inspected the records that they contain no evidence 
which is material to the issues. Such was the case in Austin v..Turrentine,™ 
just referred to. That action was one for declaratory relief, to establish the 
plaintiff's interest in the assets of a certain corporation and for an accounting. 
The plaintiff alleged that he was one of the incorporators, and had made a pre- 
incorporation subscription, but that the defendants had organized the corporation 
and refused to issue any stock to him. He obtained a subpoena duces tecum to 
take the deposition of one of the defendants. The subpoena required the pro- 
duction of the stock book, the minute book, and the books of account showing 
receipts and disbursements of the corporation. The witness brought the book to 
court. He produced copies of certain minutes which he declared were the only 
minutes dealing with the affairs of the plaintiff. He refused to permit an exami- 
nation of the minute book. He produced certain stock certificates, and refused 
to produce the stock certificate book on the ground that the stock certificates that 
were material had already been produced. He conceded that a certain check of 
the plaintiff in the amount of $1,000 had been received by the corporation, and 
testified that this $1,000 represented moneys advanced by the witness and his 
associates. He refused to produce the books of account. The trial court upheld 
the witness, on the ground that it had no jurisdiction, since the plaintiff had not 
proved that the records contained any material evidence and had not proved his 
right to an accounting. The plaintiff applied for a writ of mandamus. The writ 
was granted. The Supreme Court denied a hearing. 


The following excerpts from the opinion of the District Court of Appeal show 
the reasoning by which the result was reached: 


“If it may be reasonably determined from the pleadings, the affidavits and 

proofs submitted that a trust relationship is created and there has been a 

breach of that trust relationship, a right to an accounting exists. In the light 

of the decisions cited, petitioners are entitled, under the supervision of the re- 

spondent court, to have produced for the inspection of the court such books, 

papers, records, journals and entries as, in the light of the pleadings and issues, 
may be material and pertinent, and such records should be sealed against judicial 
inquiry.” 

The case of Gubin v. Superior Court is also interesting in this connection. 
The action was one for divorce. The proceeding out of which the appeal arose 
was upon an order to show cause re attorney’s fees and alimony pendente lite. 
The defendant husband testified fully concerning his assets, and referred to several 
safe deposit boxes. The court ordered the defendant to open the boxes in the 
presence of the court commissioner and the parties, and that a list of the se- 
curities therein standing in the name of the defendant be taken. The defendant 
sought a writ of prohibition to prevent the enforcement of the order. The writ 
was granted. The court said (p. 473): 

“It is proposed to subject to examination by the court’s commissioner and by 
the plaintiff or her counsel all of the contents of the safety deposit boxes specified 

in the order, without limitation to the particular certificates which have been 

identified and described. As plainly stated by counsel for appellant, they have 

asked that the defendants Oscar and Frank Gubin be required ‘to open up 
the two joint boxes in the presence of the commissioner so that we may see 
what is in those boxes in the way of valuable papers.’ It was in conformity 
with this request that the court ordered that the boxes be opened in the pres- 


1330 Cal. App. (2d) 750 (1939). 
14104 Cal. App. 469 (1930). For additional cases see Ex parte Clarke, 126 Cal. 
235 (1899); Funkenstein v. Superior Court, 23 Cal. App. 663 (1914). 
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ence of the’ court commissioner, counsel and the parties, ‘and that a list of 

the securities be taken that stand in the name of the party defendant here, 

excepting the wife of Oscar Gubin. 4 

“We are of the opinion that in making said order the court has exceeded 

its jurisdiction. “ 

It is somewhat difficult to see why an honest witness should make so much 
fuss.1° 

The new Federal rules cover the first problem in part, and perhaps ade- 
quately, by permitting deposition questions as to “the existence, description, 
nature, custody, condition, and location of any books, documents, or other tangible 
things and the identity and location of persons having knowledge of relevant 
facts." The second problem is completely covered.!* 


The English procedure’® goes much farther, and has been copied in 
Ontario and other British jurisdictions. Under it, the defendant may be com- 
pelled to file an affidavit of documents, setting forth: (1) All documents in his 
possession or power, relating to the matter in question in the suit; (2) Which of 
those documents he objects to producing, with the reasons for his objections; 
(3) All relevant documents which he had, but does not now have; (4) When the 
last-mentioned documents were last in his possession, what has become of them, 
and in whose possession they now are; (5) That he has no relevant documents 
other than the above-mentioned. 


15Somewhat similar problems which have not yet found their way into the 
California appellate courts are the ones arising where an attaching creditor seeks to levy on 
the contents of a safe deposit box, and to obtain an order for inspection of the contents 
thereof. The decisions in other jurisdictions are not uniform. 

The creditor may levy on the contents of the box by garnishing the bank or other 
eustodian. <Acc., Washington Loan & Trust Company v. Susquehanna Coal Company, 
2% App. D. C. 149 (1905); Loyless v. Hodges, 44 Ga. 647 (1872); Farmers Savings 
Bank of Hartwick v. Roth, 195 Ia. 185 (1923); Smith v. Clark, 100 Ia. 605 (1897); 
Hooper v. Day, 19 Me. 56 (1841); De Bearn v. Prince de Bearn, 115 Md. 668 (1911); 
Adams v. Scott, 104 Mass. 164 (1870); WWineman v. Clover Farms Dairy, 168 Miss. 
583 (1934); Elliott v. Bowman, 17 Mo. App. 693 (1885); Orchard & Wilhelm Com- 
pany v. North, 125 Neb. 723 (1933); Carples v. Cumberland Coal & Iron Company, 
240 N. Y. 187 (1925); United States v. Graff, 67 Bart. (N. Y.) 304 (1875); Peeler v. 
Stebbins & Kenney, 26 Vt. 644 (1854). Con., Bottom v. Clarke, 7 Cush. (61 Mass.) 
487 (1851) (but see Adams v. Scott, supra); Dupont v. Moore, 8% N. H. 254 (1933); 
Horace Holding Com., Inc. v. Clements, 127 Miss. Rep. (N. Y.) 83 (1926) (but see 
Carples v. Cumberland Coal & Iron Company, supra); Gregg v. Hilson, 8 Phila. (Pa.) 
91 (1871) (but see Trainer v. Saunders, infra). See also, Taffts v. Manlove, 14 Cal. 
47 (1859). 

The bank or other custodian may be required to give or to permit the sheriff to 
make a list of the contents of the box. Acc., Wineman v. Clover Farms Dairy, supra. 
(containing an excellent discussion of the means of safeguarding the right of privacy); 
State ex rel. Rabiste v. Southern, 300 Mo. 417 (1923) (which goes only to the extent 
of authorizing the sheriff to require the safe deposit company to deliver the box to 
him); Orchard & Wilhelm Company v. North, supra; Carples v. Cumberland Coal & 
Iron Company, supra; Trainer v. Saunders, 270 Pa. 451 (1921); Tillinghast v. Johnson, 
34 R.-T. 136 (1912); West Cache Sugar Company v. Hendrickson, 56 Utah 327 (1920) ; 
Trowbridge v. Spinning, 23 Wash. 48 (1900). Conn., cf. Dupont v. Moore, supra. 

The best discussions of the arguments pro and con are to be found in the New 
York cases on the subject, namely: Carples v. Cumberland Coal & Iron Company, 
supra; Horace Holding Co., Inc. v. Clements, supra; Stehli Silks Corporation v. Diamond, 
122 Misc. Rep. 666 (1924); Springfield National Bank v. Breitling, 180 App. Div. 406 
(1917) (where the defendants furnished a release bond in a nominal sum to get their 
books of account released) ; Krooks v. Wise Co., 31 Abb. N. C. (1893); Brooke v. Foster, 
20 Abb. N. C. 200 (1888); Bleier v. Davidson, 20 Abb. N. C. 207n (1884); and United 
States v. Graff, supra. 

16Rule 26 (b). 

Rule 34. 

18Rules of the Supreme Court, Order XXXI, rules 12 and 13. 


70 BAR BULLETIN 


The results appear to have been satisfactory to all parties. Ragland reports 
that “out of more than a hundred such affidavits inspected in the central office 
at Osgoode Hall, Toronto, in which hundreds of documents were listed, only 
three documents were specified, as to which production was objected to.” 


III. SUBPOENAS DUCES TECUM 


The remarks just made relative to the California law concerning discovery 
of documents before trial apply equally to production of documents at the trial, 
The affidavit for the subpoena must specify with particularly the documents 
desired. If the law were strictly enforced, many a plaintiff with a good case 
would be compelled to subpoena the witness, ask him what records he had, and 
then get the trial judge to direct him to produce them.2® He has to run the 
risk of the witness swearing that they are immaterial, or of the judge denying 
him time to get the papers into court. As a matter of fact, usually a certain 
liberality is exercised in issuing the subpoena, the witness complies with it, at 
least to the extent of bringing the documents to court, and much time is saved. 


IV. EXAMINATION OF GARNISHEE 


Section 545 of the Code of Civil Procedure provides as follows: 

“Any person owing debts to the defendant, or having in his possession, or 
under his control, any credits or other personal property belonging to the 
defendant, may be required to attend before the court, judge, or justice or a 
referee appointed by the court, judge, or justice and be examined on oath 
respecting the same. The defendant may also be required to attend for the 
purpose of giving information respecting his property, and may be examined 
ee ae 

There is one possible criticism of this section, based upon the decision in Ex parte 
Rickleton.*! That case held that although the defendant may be required to 
attend for the purpose of giving information respecting his property, he may only 
be required to give such information as will facilitate the examination of the 
garnishee, and may not be examined as to his other property or effects. The 
substantial reasons for the decision, and their validity when examined in detail, 
belong to the category of questions relating to the scope of the writ of attachment, 
and are therefore outside the scope of this article. 


V. EXAMINATION OF JUDGMENT DEBTOR 


Sections 714, 715, 717 and 718 of the Code of Civil Procedure govern the 
examination of judgment debtor and persons indebted to him. 


It is a curious fact that under these provisions if the judgment debtor 
happens to be out of the state, the judgment creditor cannot get any information. 
Suppose that after being served with summons in the action the defendant moves 
to New York, but leaves his books and papers in California in the custody of 
his confidential secretary. After judgment, he never returns to California. 
Under the statutory provisions, the judgment debtor cannot be required to appear, 
because he is outside the court’s reach, and the confidential secretary cannot be 
required to produce the books and papers, because there is no proceeding 
under the chapter referred to in Section 718. This is one case where everyone 
concedes that the judgment creditor may fish to his heart’s content, and yet the 
law has inadvertently failed to provide him with a fishhook. 

Section 613 of the Probate Code is interesting in this connection. It provides 


as follows: 
“Upon complaint made under oath by an executor, administrator, or other 


190 p. Cit., p. 182. 
20Morehouse v. Morehouse, 136 Cal. 332 (1902). 
2151 Cal. 316 (1876). 
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person interested in the estate of a decedent, that any person is suspected 
of having embezzled, concealed, smuggled or fraudulently disposed of any 
property of the decedent, or has in his possession or has knowledge of any deed, 
conveyance, bond, contract or other writing, which contains evidence of or 
tends to disclose the right, title interest or claim of the decedent to any real 
or personal property, or any claim or demand, or any lost will, the court or 
judge may cite the suspected person to appear before the court, and may 
examine him on oath upon the matter of such complaint. “eg 


CONCLUSION 


It is respectfully submitted that the California law should be amended in the 
following particulars : 


1. It should be specifically provided that an affidavit for subpoena to take 
deposition may state, in lieu of an averment that the defendant has been served, 
that the summons and complaint and subpoena will be served simultaneously, with 
a proviso that in such event the defendant shall have the right to have the time 
of taking the deposition continued to a date not less than ten days from the date 
of service. 


2. A subpoena to take a deposition in a county other than the one in 
which the defendant resides should be made valid, subject to the defendant’s right 
to obtain a change of venue. 


3. The taking of the deposition of any witness should be permitted. 


4. Provisien should be made for requiring an affidavit of documents from 
any party to an action. 


5. A judgment creditor should be given the same right to examine persons 
having knowledge of the affairs of a live judgment debtor that he has in the case 
of a dead one, if the live judgment debtor is absent, secretes himself, or otherwise 
successfully evades service of an order for his examination. 





JUDGES CHOSEN FOR LEGAL ARTICLE CONTEST 


HE following have consented to act as judges in the Bar BULLETIN legal 
article contest : 


Hon. Minor Moore, Presiding Justice, District Court of Appeal, Second Dis- 
trict, Division Two; 


E. W. Camp, attorney at law; 


Robert Kingsley, Professor of Law, University of Southern California. 


The contest, which is open to all members of the State Bar 35 years of 
age or under, will close on December 31, 1939. Articles may be submitted 
up to that date although they may be published at a later date. 
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CLERK’S OFFICE OF CIRCUIT COURT 
RECOMMENDED FOR LOS ANGELES 


HE Bar Trustees recently adopted a Resolution recommending that a branch 
office of the U. S. Circuit Court, Ninth Circuit, be established at Los Angeles, 
The Resolution follows: 


Wuereas, the Circuit Court of Appeals, for the Ninth Circuit, has dete @ 
mined to hold regular and periodical sessions of the Court in Los Angeles; and 


WHEREAS, a large proportion of the litigation which the said Circuit Comm 
of Appeals is called upon to review originates in Southern California and Arizon 
and is handled by lawyers whose offices are located in Los Angeles and otheg 
Southern California and Arizona communities; and . 


WHEREAS, in the opinion of the Board of Trustees of ‘this Association, thé 
business of the Circuit Court of Appeals can be expedited and the convenience of 
lawyers and litigants in Southern California and Arizona served by the establish 
ment of a branch office of the Clerk of the said Circuit Court of Appeals, for #i 
Ninth Circuit, in Los Angeles; 


Now, THEREFORE, Be It Resotvep: That we respectfully recommend tothe 
Judges of the Circuit Court of Appeals, in and for the Ninth Circuit, that thé 
Clerk of the said Court establish a branch of his office, adequately staffed, in th 
Federal Building at Los Angeles. 





JUNIOR BARRISTER BULLETIN COMMITTEE 


N LINE with their policy of cooperation with the Senior Bar, and 
promoting the best and widest interests of their members, the Junior Barristers 
through their president, W. Thomas Davis, have selected a Junior Bar BULLETE 
Committee to assist the Senior Bar Committee in making more vital and interest 
ing an already worthwhile and widely read publication. The members of 
committee are as follows: 
Robt. E. Moore, Jr., Chairman ; 
Leslie Tupper, Vice-Chairman ; 
Whitney Harris; 
Sidney Walls. 
7 
A fifth member of this committee is yet to be selected. It is planned that thi 
group will assume a definite responsibility toward the furnishing or procuring ® 
a variety of legal matter for publication in the BAR BULLETIN. 


It is hoped that former members of university law reviews and all. o he 
members of the Bar interested in writing and in modern legal problems will ¢0 
tribute generously to our publication. 


In addition to a resumé of the activities of the Junior Barristers themselyé 
this committee will provide feature articles of general interest, book and periodi¢ 
reviews, case notes and pertinent editorials, thus furnishing interest and of 
structive ideas to the Bar as a whole and an outlet for the growing interests af 
literary talents of the members of the local Bar Association. 
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